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APPLICATION OF DOUBLE INDEMNITY 
RIDER TO PAID-UP POLICY 


The applicability of double indemnity provisions to a paid-up 
life insurance policy, when the provisions were added to an 
industrial life policy which automatically became a paid-up 
policy upon default, has been determined by the New Jersey 
Supreme Court in Bellville v. Metropolitan Life Insurance 
Company (ff 500,206). 


Addition of Rider to Original Policy 


The original policy issued by the insurer was a straight life 
policy and there was no provision relating to death by acci- 
dent. The policy contained a provision granting a grace of 
poe! — _ the payment of every — alee 7 first, 

‘ uring which time the insurance would continue in force. 
Please Route to: If a complete default occurred, the policy provided for what 
is termed a “free policy,” amounting to a paid-up policy. 
Three years after the policy was issued, the insurer volun- 
tarily added a rider providing for double indemnity in case 
of accidental death while the policy should be in Soren and 
“while premiums are not in default beyond the grace period 
specified.” 


Default by Insured 


The rider was added to the original policy in 1928. The in- 
sured died by accident in 1937, but the payment of premiums 
had ceased early in November, 1935, so that the policy had 
been in force for ten years, The amount of the policy as 
a paid-up policy was $245, the sum which the insurer paid on 
proof of death. The plaintiff claimed that the rider had the 
effect of adding unqualifiedly to the original policy an acci- 
dental death benefit equal to the ordinary death benefit, and 
this notwithstanding the fact that the payment of premiums 
had ceased eighteen months before death. The trial court 
sustained the plaintiff, relying on the proposition that there 
was an ambiguity in the language of the policy and rider, 
which ambiguity, under the usual rule, should be resolved 
in favor of the beneficiaries under the policy. 


Applicability of Rider 


The reviewing court found no such ambiguity as to call for 
the operation of the rule. Instead, it was said that the rider 
indicates plainly that it is directed only to a situation where 
death ensues while the policy is in good standing in its original 
form. The rider was held to create a new benefit not alluded 
to nor contemplated by the original policy, and created it on 
two conditions; first, that the policy be in force; and, secondly, 
that premiums be not in default beyond the grace period 
specified. 


Published weekly by Commerce Clearing House, Inc., 205 West Monroe Street, Chicago, 
Illinois. Subscription Rates: one year, $10; with full text reports and bound volumes, 
$25 per year for each selective unit; single copy of weekly number, 25 cents. Entered 
as second class matter January 25, 1939, at the post office at Chicago, Illinois, under the 
Act of March 3, 1879. Copyright 1939 by Commerce Clearing House, Inc. All rights 
reserved, 





THE INSURANCE LAW JOURNAL 


A ORO RE A CNN ET A ACI ICE AE ON NB IIR IEE RRO NEN NR tN 


*% FIRE AND CASUALTY x 


Reformation of Policy.—The insurer issued a cargo policy 
insuring a carrier against liability for loss to goods in 
transit. Later, the complainant was employed by the car- 
rier, applied for insurance and the agent of the defendant 
attached a rider to the policy issued to the carrier. Com- 
plainant brought suit for reformation and for loss sustained 
while he was operating his own truck under an independent 
contract. He was denied the relief sought, it being held 
that he failed to establish either a mutual mistake of fact 
or fraudulent misrepresentations by the issuing agent. 
(Stanford v. Concordia Fire Insurance Co., Tenn. Ct. of 
App.) . . .{ 300,052. 


Constitutionality of Statute.—The constitutionality of a Georgia 
statute providing for the recovery of a penalty from resi- 
dents of Georgia who are insured by a foreign corporation 
and who do not report acceptance of the contract by the 
insurer, has been sustained. (Cooper Co. of Gainesville v. 
State of Georgia, Ga. Supreme Ct.).. . ff 300,054. 


Breach of Warranty.—Plaintiff was permitted to recover under 
a policy although he had breached a warranty regarding 
sole and unconditional ownership. The recovery was per- 
mitted because a state statute provided that in order for 
a breach of warranty to void a policy, it must have in- 
creased either the physical or moral hazard under the 
oa (Rickerfor v. Westchester Fire Insurance Co. of New 

ork, La. Ct. of App.). . .§ 300,053. 


% NEGLIGENCE »% 
(Other than Automobile) 


Safety Gate on Elevator.—Plaintiff was injured when he fell 
down an elevator shaft on the defendant’s premises. It ap- 
peared that the safety gate was out of place. A verdict 
should have been entered for the defendant since it was 
not shown that the defendant knew or could have known 
that the gate was out of proper position. (Wright v. 
General Ceramics Co., N. J. Supreme Ct.).. 400,241. 


Negligence of Trolley Car Motorman.—If a pedestrian in the 
exercise of reasonable care is placed in iminent peril by 
another vehicle, the law will not hold him guilty of such 
negligence as to defeat his recovery if he does not select 
the wisest course. (Dunlop v. Public Service Coordinated 
Transport, N. J. Supreme Ct.)... 400,261. 


New Trial.—The plaintiff recovered damages of $12,000 for 
injuries sustained while she was boarding a car of the de- 
fendant when her foot caught in the folding doors. The 
trial judge after considering all the conflicting evidence 
granted the defendant’s motion for new trial, and his de- 
cision was not disturbed on appeal because it was amply 
supported by the rescript of the trial. (Colgan v. United 
Electric Railways Co., R. I. Supreme Ct.) .. .] 400,247. 


Elevator Doors.—The plaintiff broke his thumbs when, at the 
request of defendant’s elevator operator, he closed the 
elevator doors. It was a question for the jury whether the 
plaintiff had any interest in the work to be performed in 
closing the elevator doors. (Harris v. Sears, Roebuck & 
Co., Tenn. Supreme Ct.) . . .] 400,240. 


Landlord and Tenant.—In a suit for the collapse of a porch 
the question of the landlord’s control over the porch was 
properly left for the determination of the jury. (Schneider 
v. Dubinsky Realty Co., et al., Mo. Supreme Ct.). . .{ 400,255. 


Bed Removed by Furniture Company.—A furniture company 
was not liable for death of a person forced to sleep on floor, 
subjected to drafts causing pneumonia, because it was not 
foreseeable that the removal of the bed would cause such 
consequences. (Johnson v. Union Furniture Co., Calif. Dist. 
Ct. of App.)...7 400,248. 


Place of Accident.—The plaintiff did not specifically testify as 
to the exact location of the defect in the sidewalk which 
caused her injury, but since there was other testimony in 
the record, the evidence was sufficient to sustain the verdict 
of the jury. (City of Indianapolis v. Neubauer, Ind. App. 
Ct.). . .§ 400,242. 


Physical Education Requirement.—An infant, injured while 
performing a head stand as part of her physical education, 
is entitled to damages because the state was grossly negli- 
gent in not anticipating grave danger to result from such 
a performance. (Gardner v. State, N. Y. App.) . . .{ 400,262. 


Harmful Gases.—Where the plaintiff as a result of inhaling 
fuel gas containing sulphur suffered personal injuries, there 
was sufficient evidence to justify the submission of the case 
to the jury. (Red Bush Production Co. v. Hayes, Ky. Ct. 
of App.).. .{ 400,256. 


Damages Excessive.—The plaintiff-tenant recovered $500 
damages for injuries sustained when he was struck by 
pieces of plaster which fell from the ceiling of the premises 
owned by the defendant. In view of all the circumstances 
and the plaintiff's continuous employment after the acci- 
dent, an award of $250 was sufficient to compensate for 
the pain and anguish endured. (Ingram v. Italo American 
Homestead Assn., La. Ct. of App.) .. .] 400,249. 


Municipal Liability—A city is not liable for injuries suffered 
on public sidewalks where there is a variance between the 
defect alleged in the notice and the defect claimed at the 
trial. (Harrington v. City of Battle Creek, Mich. Supreme 
Ct.). ..§ 400,259. 


Municipality’s Liability—The plaintiff while walking across a 
bridge climbed over a girder and slipped down through an 
opening and fell 60 feet into the river. The trial court 
should have directed a verdict for the defendant since the 
plaintiff failed to sustain the burden of proving negligence. 
(Bird v. City of Keokuk, lowa Supreme Ct.)...§ 400,243. 


Landlord and Tenant.—A verdict was properly directed for the 
defendant landlord in a suit for injuries sustained by a 
tenant when he fell on an icy porch, since no obligation 
was imposed on the landlord to remove snow or ice natur- 
ally accumulated on areas provided for the common use 


of tenants. (Boulton v. Dorrington, Mass. Supreme Jud. 
Ct.). . . 400,250. 


Pathway Over Railroad Tracks.—The plaintiff, while crossing 
the defendant’s right of way, tripped over a wire and struck 
his head against a rail, which rendered him unconscious, 
and he was seriously injured when run over by the de- 
fendant’s locomotive. It was proper to instruct the jury 
that it was the duty of the engineer and fireman on the 
engine to use reasonable care to keep a lookout. (Chicago 
Great Western Railroad Co., et al. v. Robinson, C. C. A., 8th 
C.).. . 400,246. 


Invitation to Use Path.—Where the evidence showed that the 
defendant had not invited the public to use a path over 
the right of way, the plaintiff was a trespasser and was not 
entitled to recover since no willful or wanton negligence 
on the defendant’s part was shown. (Zambardi et al. v 
South Brooklyn Railway Co., N. Y. App. Div.). . .{§ 400,257. 


City’s Sewage Disposal.—A city acquired the right to dispose 
of sewage into a creek by the appropriation of an easement 
for over 20 years, and riparian owners are barred by the 
statute of limitations from pursuing their claims. (Aiggs 
v. City of Springfield, Mo. Sup. Ct.) . . .§ 400,260. 


Licensee.—A patron of a store who goes to the alteration 
room in search of a clerk and there suffers injuries, was a 
licensee barred from recovery against the storekeeper, be- 
cause a licensee takes the premises as she finds them. 
(Lerman Bros. v. Lewis, Ky. Ct. of App.) .. .1 400,253. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Unwholesome Food.—The burden of proving that food was 
unwholesome and caused the illness complained of was on 
the plaintiff, and the proof cannot be left to surmise, con- 
jecture or imagination. (Miller v. W. T. Grant Co., Mass. 
Supreme Jud. Ct.).. .{/ 400,245. 


Malpractice.—The defendant dentist extracted a tooth from 
the plaintiff’s jaw and, when osteomyelitis of the jaw de- 
veloped, the plaintiff sued for malpractice. Since no medi- 
cal testimony was introduced the jury could not pass on the 
negligence of the defendant. (Borysewicz v. Dineen, Mass. 
Supreme Jud. Ct.)... 400,244. 


Store Patron.—The plaintiff started down the cellar stairs in 
the defendant’s store to use the toilet which was located 
in the cellar, and, owing to the extreme narrowness of the 
steps, lost her balance and fell. A verdict was directed for 
the defendant since the plaintiff, even with the express per- 
mission to use the toilet, had no higher standing than a 
bare licensee. (J/cMamara v. MacLean, Mass. Supreme Jud. 
Ct.). ..$ 400,251. 


Failure to Protect Unguarded Hole.—Where a defendant, in 
conducting a store, knows of the existence of an unguarded 
hole but omits by word or act to caution the plaintiff, he 
will be found guilty of negligence. (Smith v. Adler's Mil- 
linery Inc., N. J. Supreme Ct.). . .] 400,258. 


Contributory Negligence——Where the plaintiff testified that 
she had not noticed the worn spot on the stairs that was 
alleged to have caused her fall, the evidence justified the 
submission of the factual issues of contributory negligence 
to the jury. (Flint v. Loew’s St. Louis Realty and Amuse- 
ment Co., Mo. Supreme Ct.).. . 400,254. 


Injury to Customer.—The plaintiff sustained injuries as a re- 
sult of a fall in the defendant’s store when she slipped on a 
piece of banana peeling. The plaintiff’s suit failed because 
of a failure to sustain the burden of proving that the de- 
fendant or its employees knew that the banana peel was 
on the floor or that it remained there for so long a time 
as to amount to constructive notice. (Powell v. L. Feible- 
man & Co., Inc., La. Ct. of App.) . ..J 400,252. 


* LIFE * 


Misrepresentation as to Pregnancy.—In defense to a suit on 
a policy, the insured having died as a result of a miscar- 
riage, the insurer contended that the insured had falsely 
represented that she was not pregnant and that the ap- 
plication expressly stated that the insurer did not insure 
pregnant women, The plaintiffs contended that the de- 
fendant was estopped to deny liability because the insured, 
who could neither read nor speak English, had told the 
agent of her condition but he had incorrectly recorded her 
answer. However, it was held to be the insured’s duty to 
have her interpreter read the entire application to her and 
recovery was denied. (Betancourt v. Logia Suprema De La 
Alianza Hispana-Americana, Ariz. Supreme Ct.) . . .{ 500,190. 


Effect of Binding Receipt.—A binding receipt, given after the 
payment of two weekly premiums, stating that the insur- 
ance would become dionins upon approval by the home 
office, is not a contract of insurance in itself. (Cheek v. 


Pilot Life Insurance Co., N. C. Supreme Ct.).. . 500,195. 


Instructions to Insurer Changing Beneficiary—A change in 
beneficiaries may be accomplished by the insured’s written 
directions to the insurer that a policy’s proceeds are pay- 
able to the insured’s former wife only in the event of the 
insured’s default in the payment of money due under the 
divorce settlement. (Aetna Life Ins. Co. v. McMonies, Ex’r. 
et al., Oregon Supreme Ct.). . . § 500,230. 


Cancellation of Policy—The defense offered to a suit on a 
policy was that the policy had been cancelled. Evidence 
that negotiations for the cancellation of the policy were 
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carried on with the company by the insured’s personal 
secretary, who did not reveal his identity but corresponded 
in the name of the insured, was held to be sufficient to 
show that he was carrying out the directions of his prin- 
cipal in effecting a cancellation. (Elliott v. Mutual Life 
Insurance Co. of New York, Okla. Supreme Ct.).. .] 500,192. 


Administration of Drug.—Where the death of the insured re- 
sulted solely and directly from a drug which the insured 
had taken as part of the treatment to cure a disease, the 
death was accidental and recovery could be had under a 
double indemnity provision of a policy. (Berkowitz v. New 
¢ 500 a Insurance Co., N. Y. Supreme Ct., App. Div.)... 


Undertaker’s Burial Certificates.—The issuance of burial cer- 
tificates by an undertaker, whereby he agrees to furnish 
undertaking and burial supplies and services without charge 
upon the death of the holder who is required to make 
small monthly payments until death, constitutes doing a 
life insurance business and is subject to the life insurance 
laws. (Harrison v. Tanner-Poindexter Co., Inc., Ga. Supreme 
Ct.). . .$ 500,229. 


Seven Years Absence.—Where the insured left home to ob- 
tain employment at his trade, wrote to his family regularly 
once a week, and then was not heard from for a period 
of over seven years, the presumption that he was dead 
applied. (The Praetorians v. Phillips, Okla. Supreme Ct.) 

1 500,194. 


War Risk Insurance.—Medical testimony concerning a war 
veteran’s wound and showing only a temporary total dis- 
ability is insufficient to prove the permanent total disability 
required for recovery of benefits under a policy of war risk 
insurance. (United States v. Fields, U. S. C. C. A., 8th Cir.) 
.. . 500,228. 


Laches.—By mistake, the beneficiary of a policy was mis- 
named and upon the death of the insured, the proceeds of 
the policy were paid to a person not intended, the adminis- 
trator of the insured’s estate. A suit brought after fourteen 
years, to recover the proceeds was held barred by laches 
since the rights of creditors had intervened. (Strayhorn 
v. Aycock, N. C. Supreme Ct.) . . . 500,193. 


Policy Reinstatement.—The insured failed to pay the monthly 
premium on his policy before the seven-day grace period 
had expired but thereafter tendered payment, which was 
accepted by the insurer. The acceptance of the premium 
under these circumstances had the effect of reinstating the 
policy prospectively not retroactively. (Allen v. National 
Accident & Health Insurance Co., N. C. Supreme Ct.)... 
q 500,196. 


Presumption of Death.—Insured disappeared in 1927 and was 
never heard from thereafter. His policy lapsed in 1933. 
Although his seven years’ absence raised the presumption 
of death, it was held that there was no presumption of death 
at any time within the period. Consequently, the right of 
recovery was limited to the paid-up value of the policy. 
(Nat. Life & Accident Ins. Co. v. Ruffin, Ala. Supreme Ct.) 
.. .§§ 500,226. 


War Risk Insurance.—Total disability is deemed to be perma- 
nent when it is reasonably certain that it will continue 
during the lifetime of the person suffering from the disa- 
bility. (United States v. Nelson, U. S.C. C. A,, 8th C.)... 
.. .§ 500,227. 


Misrepresentation in Gratuitous Warranty.—A reinstated pol- 
icy will not be set aside where the insured misrepresented 
his physical condition in a warranty which was not re- 
quired under the insurer’s regulations governing reinstate- 
ment, and where the insured otherwise complied with the 
regulations and was in good health at the time of reinstate- 
ment. (Sov. Camp. W. O. W. v. Perry, Ala. Supreme Ct.) ... 
q 500,216. 
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LIFE 


Breach of Burial Insurance Policy.—Damages may be recov- 
ered from a burial society which refuses to deliver a casket 
pursuant to a request contained in a telegram signed by a 
notary public and stating the fact of the insured’s death, 
even though a certificate of death is not immediately fur- 
nished. Such a telegram is sufficient notice of death re- 
quiring the insurer to act promptly in supplying a_ casket. 
(Jefferson County Burial Society, Inc. v. Curry, Ala. Supreme 
Ct.) .. .$ 500,215. 


Undue Influence Finding on Former Trial.—Where a claimant 
was precluded from sharing in the proceeds of an insur- 
ance policy because of a finding of undue influence, such a 
finding is conclusive on a retrial where another opposing 
claimant was substituted. (Savage, Jr. Adm’r. v. McCauley, 
Mass. Supreme Jud. Ct.).. .§ 500,210. 


Arbitrary Refusal to Reinstate—An insurer has no right to 
arbitrarily or unreasonably reject an application for rein- 
statement of an insurance policy in order to escape liability. 
(Haselden v. Standard Mutual Life Association, S. C. Supreme 
Ct.)...§ 500,225. 


Injunctive Relief Denied.—A trial court decree restraining the 
insurer from further examining the insured was improper 
because of the existence of an adequate remedy at law for 
contesting insured’s claim, (Eller v. Guthrie, et al., Iowa 
Supreme Ct.).. .§ 500,224. 


Partial Payment of Claim.—Where injured accepted partial 
payment for total and partial disability without prejudice 
to later claims or negotiations, jury’s verdict for insured 
was sustainable. (Eller v. Preferred Accident Insurance Co., 
Ia. Sup. Ct.). . .] 500,223. 


Disability—Where the jury found that the veteran had an 
active case of pulmonary tuberculosis at the time of his 
discharge from the service, it was held that under section 
200 of the World War Veterans’ Act, the policy matured 
because of the veteran’s disability, and had not lapsed for 
non-payment of premiums, (U.S. v. Stand, U. S.C. C. A,, 
10th C.)... 500,209. 


Lapse.—Where the evidence showed that the benefit certifi- 
cate in suit had lapsed for nonpayment of assessments, 
and that the holder had not been reinstated, the trial court 
erred in not directing a verdict for the defendant. (Sov. 
Camp, W. O. WW’. v. Shuford, Texas Comm. of App.) 

7 500,208. 


Insurer Estopped.—The insurer was estopped from claiming 
a forfeiture or termination of employee's certificate of 
insurance issued under two group insurance policies where 
the employee relied upon all parties to continue the protec- 
tion until otherwise notified. (Voris v. Aetna Life Insurance 
Co. of Hartford, Conn., U. S. Dist. Ct., No. Dist. of Okla.) 

q 500,222. 

Accident Policy.—A group policy provided for indemnity for 
a loss of a foot “at or above the ankle-joint,” whereas the 
certificate issued to the employee provided for payment 
upon “accidental loss of a foot.” It was held that there 
was no ambiguity, because plaintiff was required by the 
terms of the certificate to refer to the group policy for 
exact information. (Adair v. General American Life Ins. Co., 
Mo. App. Ct.).. .§ 500,207. 


Alleged Trust Fund.—Collateral and cash that passes into the 
reserve of an insurance company cannot be recovered as 
trust fund property until all the liabilities under the policies 
covered by that collateral are satisfied. (California Service 
Inc. v. People of the State of Colorado ex rel. Cochrane, 
Colo. Supreme Ct.) ¥ 500,221. 


Reduction in Amount of War Risk Insurance.—Attempted re- 
duction in amount was ineffective after veteran became 


continued 


permanently and totally disabled, although change in bene- 


Paragraph ({}) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


NL AG LERMAN NS Li SE LET CONTEND TSI A ATEN EE EE AES EEE AE ELLE A LL DLE NS BE ELE IIIT, IEE LIEBE ite 





ficiary was valid. Claim filed in 1919 was sufficient, and 
statute of limitations was suspended until final denial in 
1934, (Gambill v. United States of America, U. S. C. C. A, 
10th Cir.).. ¥ 500,220. 


Homicide.—The term “homicide” as used in the exception to 
the double indemnity clause, has been construed to mean an 
intentional homicide. (ll’alters v. Great Nat. Life Ins. Co, 
Texas Comm. of App.).. . J 500,205. 


Enforcement of Lien by Creditor.—The creditor of an in- 
solvent insurer, holding collateral to secure payment of 
all indebtedness owed by the insurer, may enforce its lien 
on such collateral. (State ex rel. Tobin v. Independent Life 
Insurance Co. of America, Tenn. Supreme Ct.) . . .] 500,219. 


Injunction.—An insurer’s suit to enjoin several separate state 
court actions on various insurance policies was dismissed 
where it failed to assert that the result of one trial would 
not suffice to dispose of all the cases, or that the state 
court was powerless to try all the cases as one case. 
(Equitable Life Assur. Soc. of the U. S.v. Wert, U.S.C.C.A,, 
8th C.)...9 500,204. 


Psychoneurosis.—Plaintiff sued for disability benefits for a 
disability which resulted from a psychoneurosis. Since 
plaintiff's doctors had the better opportunity to observe 
his disorder, their testimony was held to be entitled to 
greater weight than other experts who testified, and upon 
their testimony plaintiff was given judgment. (Moore v 
United States, U. S. Dist. Ct., E. D. Ill.) .. .§ 500,203. 


Grace for Payment of Premium.—Where the day, or the last 
day, for payment of an insurance premium falls on Sunday 
or on a legal holiday, payment may be made on the next 
succeeding business day. (Linfors v. Unity Life Ins. Co., 
S. C. Supreme Ct.)...{ 500,218, 


Reinstatement.—The reinstatement of a lapsed policy is not 
a new contract, but merely the restoration of the original 
policy. Consequently, the proceeds of a policy which was 
obtained before marriage and reinstated after marriage, 
are the separate property of the insured. (Jn re Estate of 
White, N. M. Supreme Ct.) .. .§ 500,202. 


Assignment.—After insured had assigned his life policy, disa- 
bility benefits accrued thereunder. The insured’s argument 
that the disability benefits were not assignable was held 
to be untenable, and his bill for reformation of the assign- 
ment because of a mutual mistake was dismissed. (Riggin 
v. Cumberland Nat. Bank, N. J. Ct. of Errors & App.) 
¢ 500,201. 





Verdicts.—Insured died of gunshot wounds sustained while 
hunting. On appeal from a judgment allowing a recovery 
of double indemnity on a life policy, it was held that 
a verdict of accidental death was sustained by the evidencé 
(Kansas City Life Ins. Co. v. Bowman, U. S. C. C. A., 9th C.) 

4 500,200. 


Cancellation.—The good faith of insured in answering an ap- 
plication question was held to be of no consequence, when 
it was shown that the incorrect answer was material to the 
risk. (New York Life Ins. Co. v. Levin, U. S. C. C. A,, 8th 
C.).. .§ 500,199, 


Disability—The policy in suit provided that insured should 
not be considered disabled unless he were prevented from 
attengng to any business or occupation whatever. Where 
it was proved that insured was gainfully employed as an 
insurance agent during part of the alleged period of disa- 
bility, recovery was denied for the period. (Martin % 
Postal Union Ltfe Ins. Co., Cal. Dist. Ct. of App.) § 500,198 


Extension of Time.—Where the evidence proved that the in- 
surer had received and retained an untimely payment, the 
burden was on it to show that the payment was accepted 
for a limited and conditional purpose. (Minton Sharp 
Burial Asso. v. Rogers, Admx., Tenn. Ct. of App.) . . .§ 500,197 
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Misstatement of Age; Actuary’s Testimony of Amount Pay- 


able—Where the age of the assured was misstated in a 
policy, it was error to refuse to permit the insurer’s actuary 
to testify concerning the amount payable under the policy 
at the assured’s correct age. (Jackson-Robertson v. Louist- 
ana Industrial Life Insurance Co., Inc., La. Ct. of App.) 

q 500,211. 


War Risk Insurance.—A new suit to recover on war risk in- 


surance policies may be begun, though the period of limi- 
tations has elapsed, where, after death of the plaintiff, the 
action is dismissed for failure to seasonably revive it in 
the name of the personal representative. (Dumas, Admr-v., 
v. United States of America, U. S. C. C. A., 10th C.) 
q 500,214. 


Misrepresentation of Health; Agent’s Knowledge.—An agent's 


knowledge of misrepresentations in an application, con- 
cerning a disease of the insured, prevented the insurer from 
claiming a forfeiture, both by general and statutory law. 
(Bordelon v. National Life & Accident Ins. Co., La. Ct. of 
App.) ¢ 500,217. 


Industrial Insurance.—A limitation of liability to return of 


premiums if the insured, before issuance of policy, was 
attended by a physician for a serious disease and died 
within two years of issuance, is valid only as to diseases 
causing, or contributing to, death. (Fowler v. Life & Casu- 
alty Ins. Co. of Tennessee, Ga, Ct. of App.) . . .§ 500,212. 


Conflict of Laws; Incontestable Clause.—A contract to be per- 


formed in New York, though made in Arkansas, was gov- 
erned by New York law, according to a statute of Oklahoma, 
where suit was brought. By New York law an inconiest- 
able clause does not prevent proof that the iusured’s death 
was not a risk assumed under the double indemnity clause. 
(Monahan v. New York Life Ins. Co., U. S. Dist. Ct. W. 
Dist. Okla.) 1 500,213. 


% AUTOMOBILE > 


Family Purpose Doctrine.—Where a car was purchased and 


licensed in the name of the defendant’s wife and she is 
the owner of it, although the defendant pays for part of 
the maintenance of the car and uses it when he pleases, 
as do other members of the family, the family purpose 
doctrine cannot be invoked to place liability for an accident 
upon the defendant when he was not the driver of the car 
at the time of the accident. (A/cNamara v. Prather, Wy. 
Ct. of App.).. . 700,672. 


Bad Faith of Insurer.—The mere fact that the insurer had 


defended a suit brought against the insured, although the 
latter made no defense and the insurer was not bound to 
go ahead with the defense, is not indicative of bad faith 
on the part of the insurer. (Kleinschmit v. Farmers Mutual 
Hail Insurance Association of lowa, U. S.C. C. A., 8th C.) 

{ 700,670. 


Weight of Auditor’s Report.—In an action to recover for per- 


sonal injuries sustained by the plaintiff when she was hit 
by a truck, the case was first heard by an auditor. The 
judge’s instruction to the jury that the report of the auditor 
was entitled to the same weight as other testimony intro- 
duced at the trial was correct. (Herbert v. Anbinder, Mass. 
Supreme Jud. Ct.).. § 700,661. 


Collision from Rear.—Plaintiff was injured when the car in 


which she was riding was struck from the rear by the de- 
fendant’s car. The defendant, who had put out her hand 
to indicate that she was coming to a stop, but whose car 
was struck by another which pushed it into the plaintiff's 
car, could not be held negligent in not foresecing that her 
car might be hit from behind and in not taking precautions 
against the results of such a collision. (Buda v. Foley, 
Mass. Supreme Jud. Ct.).. .{ 700,653. 
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Child Alighting from Trolley.—In an action against the street 


car company for damages on account of injuries sustained 
by plaintiff when she was hit by an automobile after alight- 
ing from the trolley, the court directed a verdict for de- 
fendant. (Burns v. Tennessee Electric Power Co., Tenn. 
Supreme Ct.)... | 700,687. 


Compulsory Liability Insurance——Judgment was recovered 


against the brother of the insured on account of his negli- 
gent operation of insured’s car which he had taken without 
her consent and contrary to her instructions. The court 
dismissed the suit seeking to reach and apply the indemnity 
provided. (Ihite v. Standard Accident Insurance Co., Mass. 
Sup. Jud. Ct.). .. 700,682. 


Injunctive Relief—When a court undertakes to issue a declara- 


tory judgment respecting the rights of an insurer under a 
policy, it is proper to enjoin the insured claimants from 
bringing suit on the policy in another court. (Standard 
Accident Insurance Co. v. Grimmett, (U. S. Dist. Ct.. W. D. 
La.).. .] 700,671. 


Contributory Negligence.—Plaintiff was injured when her 


automobile ran into a truck which was parked on the right 

hand side of the highway without tail-lights. She could 

not be held guilty of contributory negligence when she 

testified that she was watching the road, it was snowing, 

and she could see a short distance although there was no 

windshield wiper. (Smith v. Brown, Mass. Supreme Jud. Ct.) 
{| 700,662. 


Approach to Intersection—Where a driver sees another car 


approaching an intersection and has time to stop, but in- 
stead continues to drive forward with the knowledge that 
a collision may result, he cannot recover for injuries re- 
ceived in the collision. (Jn re King, Mich. Supreme Ct.) 

{ 700,629. 


Momentary Inattention of Driver.—Momentary inattention of 


one driving vehicle is evidence of gross negligence such 
as will support a verdict in favor of the guest for injuries 
received as a result thereof. (Granger v. Lovely, Mass. Su- 


preme Jud. Ct.)...] 700,683. 


Change of Venue.—In an action under a policy to recover for 


the loss of a truck through fire, the insurer filed a motion 
for a change of venue, which was granted. The action was 
then dismissed because the petitioner did not comply with 
a statute requiring him to file his papers after a change of 
venue has been granted ten days before the first day of 
court to which the transfer is made. (Chariton Finance Co. 
v. Wennerstrum, Iowa Supreme Ct.) . . .§ 700,648. 


Evidence.—Whiere the question presented was the scope of the 


permission given to drive the insured’s car, a statement of 
the insured’s that “I allow Pelezar (the driver) to have the 
use of the car but I do wish the family would not drive 
it” is admissible as a statement of the insured’s mental 
state at the time it was made. (American Employers In- 
surance Co. v. IVentworth, N. H. Supreme Ct.). . .§ 700,669. 


Railroad Crossing Defective—Where a crossing is shown to 


have been used by the public without mishap, plaintiff 
failed to establish his contention that the company had 
been negligent in not providing a safe crossing and may 
not recover for injuries sustained when his car jerked while 
crossing the tracks, ran off the road, through a ditch and 
turned upside down. (Missouri Pacific Rd. Co., Thompson, 
Trustee v. Wright, Ark. Supreme Ct.).. .J 700,688. 


Collision among Three Cars.—The cars of two of the de- 


fendants collided at an intersection with such force as to 
throw one against the other, injuring the plaintiff, a pas- 
senger in one of the automobiles. Evidence that one car 
was proceeding at a high rate of speed, with no attempt 
being made to avoid the collision, was sufficient to send 
the case to the jury on the question of the liability of the 
driver of that car. (Perry v. Svkes, N. C. Supreme Ct.) 

{ 700,627. 








THE INSURANCE LAW JOURNAL 


ELLIE ELE IIE A LEN EEL LEONA L II LES AAA LLL ELEN LE ALLEL ELE SEALE LEE LLL LES IIL LAELIA ALA AE 


AUTOMOBILE—continued 


Concurrent Cause.—Where it was found that the drivers of 
both cars that collided at an intersection were negligent 
and that the negligence of both contributed to cause the 
accident, judgment of the trial court dismissing both de- 
mands was proper. (Di Chiara v. Hackett, La. Ct. of App.) 

{ 700,660. 


Arm Injury.—Plaintiff was riding in a car with her husband 
when defendant’s truck, due to the negligence of the driver 
thereof, crashed into the car. No serious injuries were ap- 
parent at the time, but the following day plaintiff's arm was 
swollen and painful and it was found that a blood vessel 


was broken. Judgment was for plaintiff for $2500. (Railway 
Express Agency, Inc. v. Gee, Ark. Supreme Ct.) {| 700,689. 


Bicyclist Killed.—Plaintiff’s decedent, riding a bicycle, struck 
the defendant’s car at an intersection, the view of which 
was obstructed by shrubbery and a retaining wall. It was 
error for the court to instruct the jury that at such an 
intersection the driver of an automobile was required to 
operate his vehicle at a speed of ten miles an hour, since 
such instruction did not accord with the statutes of the 
state. (Wooten, Adm’x v. Smith, N. C. Supreme Ct.) 

{ 700,626. 


’ 1" pt . 
Guest’s Recovery.—The plaintiff, a guest in the defendant's 
car, alleged that he was injured in an accident and that the 
defendant drove at a reckless and dangerous speed without 
regard for the safety of his passengers. The jury found 

in favor of the plaintiff, showing that they believed the 
defendant to have been guilty of wanton and wilful mis- 


conduct such as to impose liability under a guest statute. 


(Blair v. May, Ind. App. Ct.) . . . 700,668. 


Burden of Proof.—An instruction to the jury in a case involv- 
ing the right of a bus passenger to recover for injuries 
received when the bus overturned, that if the plaintiff es- 
tablished a prima facie case, the burden shifted to the de- 
fendant to show by a preponderance of the evidence that 
it was not negligent, was error, The defendant was only 
required to meet the plaintiff's proof by evidence of equal 
value. (Allbritton v. Interstate Transit Lines, Cal. Dist. Ct. 
of App., 2nd App. Dist.).. .{ 700,625. 


Instructions.—An instruction is proper if confined solely to 
the negligence of the defendants and contains no language 
telling the jury that the burden was on the plaintiffs to 
prove their freedom from contributory negligence, (I!’il- 
liams v. Guyot, Mo. Supreme Ct.). . . 700,667. 


Transport Truck.—An employer who is under no legal obli- 
gation to furnish a truck to transport employees from town 
to the gravel pit where they worked, but who did furnish 
such truck, is under a duty to keep the truck reasonably 
safe. Failure so to do renders the employer liable for re- 
sultant injuries to employees riding on the truck. (Pro- 
ducers Gravel and Sand Co., Inc. v. Jones, Ark. Supreme Ct.) 


7 700,690. 


Cause of Collision.—Plaintiff’s intestate died as a result of a 
collision between the car he drove and a trailer attached 
to defendant’s car. It was established that defendant was 
proceeding slowly and with due care while deceased drove 
so rapidly that he was unable to negotiate a curve and 
crashed into the trailer. Judgment was for defendant. 
(Mace, Adm’x v. Watanabe, Calif. Dist. Ct. App., Ist Dist.) 

7 700,684. 


Crossing Street in Middle of Block.—Plaintiff stepping into 
sireet in the middle of the block is required to yield right 
Oi way to oncoming car and failure so to do constitutes 
contributory negligence as a matter of law. (Genola v. 
Barnett, Calif. Dist. Ct. App., Ist Dist.) .. 700,677. 


Jurisdiction of Court.—At the time the instant action was 
commenced, another action arising out of the same col- 
lision was pending in another court, the plaintiff here being 
one of the two defendants sued in that action. Since the 
instant case was tried first, the pendency of the other suit 
did not bar the present action. (Adams and Rusher v. Hen- 
derson, Ark. Supreme Ct.). . . | 700,647. 


Trespasser on Truck.—Where plaintiff had, without the 
knowledge of the driver, climbed into the back of his empty 
ice truck, the only duty owed to plaintiff was that the 
driver would not wantonly or wilfully injure her. When, 
as she was trying to get to her feet, she fell from the 
truck and was injured, defendant was not liable for the 
results. (Southern United Ice Co. v. Fowler, Miss. Sup. Ct.) 

{ 700,674. 

Law Governing Accident.—Where suit is brought in Wiscon- 
sin to recover for injuries incurred in an automobile acci- 
dent in Illinois, the law of Illinois governs. The Wisconsin 
court will take cognizance of the Illinois statutes, but the 
common law of that State must be alleged and proven. 
(Switzer, Adm’r. v. Weiner, Adm’rx., Wis. Supreme Ct.) 

{ 700,659. 

Car Insured Against Damage.—Plaintiff’s car was damaged in 
a collision and the loss was reported to the insurer which 
investigated the claim and admitted its liability. It could 
not subsequently disclaim liability for damage to uphol- 
stery which was not repaired by its agent under limitation 
of the policy, such having been waived on the admission 
of liability. (Turner v. Bankers & Shippers Insurance Co. 


of N. Y., La. Ct. App.)...f 700,673. 


Injury Within Compensation Law.—The plaintiff was injured 
after alighting from his employer's automobile, which was 
being operated by another employee. He had remained 
after working hours to complete a job in a suite of offices 
in a building owned by the employer. The court reinstated 
the Industrial Board’s award, which had been set aside 
by the lower court, on the ground that the plaintiff was 
injured in the regular course of his employment. (Sthler 
v. Lincoln-Alliance Bank & Trust Co., N. Y. Ct. of App.) 

{ 700,666. 


Duty of Guest to Protest.—A guest cannot be regarded as 
contributorily negligent where the danger of a collision ts 
not obvious and called for no protest on his part. (Epper- 


son v. Wright, Ky. Ct. of App.)...9 700,658. 


Essence of Negligence.—Held to be the absence of reasonable 
foresight based on an inquiry into what a reasonably pru- 


dent man would have done under the circumstances. (Har- 
ris v. Lahn, N. J. Ct. Err. & App.). ..§ 700,675. 


Amount of Negligence.—The plaintiff was permitted to re- 
cover in an action for damages for injuries growing out 
of a collision, the jury finding that the defendant’s negli- 
gence contributed 70% to the cause thereof, and the plain- 


tiff’s negligence only 30%. (McCartie v. Muth, Wis. Supreme 


Ct.). . . J] 700,657. 


Death of Guest.— Plaintiff must establish that host was grossly 
negligent in order to recover for death of husband who 
was riding as a guest in defendant’s car when it collided 
with another car driven by an intoxicated person. (Stock- 


field v. Sayre, N. D. Supreme Ct.).. 700,676. 


Size of Verdict—A verdict of $5,000 for injuries resulting 1” 
multiple fractures of the pelvic bones and serious internal 
complications sustained in a collision was held not to be 
excessive. (Daley v. Nilson, Minn. Supreme Ct.) . . . {J 700,050. 


Railroad Crossing Accident.—Although the plaintiff stopped, 
looked and listened before crossing the defendant’s railroad 
tracks, his car was struck by a train before the crossing 
was accomplished. A verdict for the plaintiff was sustaine 
in view of this evidence and other evidence showing. that 
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it was impossible to see very far up the track because of a 
curve, and that no warning of an approaching train had 
been given, (Missouri Pacific Railroad Co. v. Harden, Ark. 
Supreme Ct.).. .] 700,645. 


Release as Bar to Recovery.—A release given by a party in- 
jured in an automobile accident is a bar to an action for 
injuries received in the accident when there is no proof 
that the release was fraudulently procured and the consid- 
eration which the plaintiff claims to have been given for 
the release is considerably below that which was actually 
received, (Poteete v. Moore, Ky. Ct. of App.). . .] 700,664. 


Remedy.—W here the accident which resulted in the death of 
the plaintiff’s decedent arose out of and_in the course of 
his employment, his remedy is under the Workmen’s Com- 
pensation Act. (Gehrke, Adm’r v. Ii’eiss, Minn, Supreme 


Ct.). . | 700,655. 


Collision with Trolley.—Plaintiff drove her car parallel with 
defendant's trolley and upon reaching the intersection first 
proceeded to turn in front of the trolley. The court held 
that such action amounted to contributory negligence and 
was the proximate cause of the collision which resulted. 
(Wright v. Los Angeles Railway Corp., Calif. Dist. Ct. App., 
2nd Dist.). . .] 700,678. 


Violation of Parking Ordinance.—Defendant moved his auto- 
mobile from time to time in order to avoid a violation of a 
parking ordinance prohibiting motor vehicles from being 
parked in certain places for more than one hour. A viola- 
tion of the ordinance was not avoided by this action, since 
by the successive uses of the same parking place, he ap- 
propriated a place at the curb to the exclusion of others 
for a period of time in excess of an hour. (State v. Sweeney, 
N. H. Supreme Ct.). . J 700,665. 


Intersection Collision.—Where the facts concerning the col- 
lision do not warrant a conclusion that plaintiff was con- 
tributorily negligent as a matter of law, it was error for 
the court to direct a verdict for defendant n. o. v. where the 
jury’s verdict for plaintiff showed that the jury decided 
that plaintiff was not guilty of contributory negligence. 
(Page v. Cudahy Packing Co., Calif. Dist. Ct. App., 3rd Dist.) 

{ 700,679. 


Representations in Policy.—The policy insuring the plaintiff's 
car was secured by a representation that the automobile 
covered was usually kept in a public or private garage in 
Camden, New Jersey. In a suit on the policy to recover 
for the demolishment of the vehicle in a collision, it was 
held to be no defense that the car had not been kept in a 
garage in accordance with the representation made, (Karp 
v. Fidelity Phenix Fire Insurance Co., Pa. Superior Ct.)... 
{ 700,644. 


Comparative Negligence.—Verdict for the plaintiff was proper 
where, in an action for damages resulting from a collision 
between a car driven by plaintiff and that of defendant, the 
jury found that the drivers of each car were negligent in 
the operation of their vehicles, but that the negligence of 
the defendant was greater than that of the plaintiff. (Hans- 
berry v. Dunn, Wis. Supreme Ct.). . . ] 700,654. 


Collision with Parked Truck.—Plaintiff’s decedent was killed 
when an automobile collided with the rear of his truck 
which he had parked partly on a highway for the purpose 
of checking some loose chains. Recovery was denied on 
the ground that the act of parking the truck on the highway 


was negligence. (Liebenstein v. Etsele, Wis. Supreme Ct.) . .. 
{ 700,641. 


Approaching Cars.—In coming into an intersection, a driver 
must do something more than take a mere fleeting glance 
at an approaching car in order to avoid the burden of con- 
tributory negligence. (Nelson v. Linderman, Mich. Supreme 


Ct.). 700,632. 


Assumption of Risk.—The plaintiff was injured when the car 
of the defendant, in which he was riding as a guest, ran 
off the road because the defendant fell asleep. The plain- 
tiff knew that the defendant had been drinking, that he 
had had no sleep for some time prior to the accident, that 
he had fallen asleep previously in the evening, and he 
therefore assumed the risk and was not entitled to recover 
for his injuries. (Markovich v. Schlafke, Wis. Supreme Ct.) 
.. .§] 700,637. 


Loss of Consortium.—A $3,000 verdict in favor of the husband 
of a woman who was rendered an invalid by an automobile 
accident for which the defendant was responsible is not 
excessive. (Commercial Carriers Inc. v. Small, Ky. Ct. of 
App.) . . . ] 700,663. 


Municipality’s Liability—A member of the city’s vice squad 
had picked up a superior officer in the car assigned to him. 
This was done as a favor and not in the line of duty. On 
the way back to the officer’s station the collision occurred. 
The city is held not liable. (Kadow v. City of Los Angeles, 
Calif. Dist. Ct. App., 2nd Dist.). . . | 700,685. 


Amount of Verdict——Unless in a particular case the amount 
of the judgment is so large that it is apparent that the 
jury were influenced by prejudice or passion, or improper 
inducement, the court will not direct a remittitur nor re- 


verse for a new trial. (Keeshan v. Hays, Ark. Supreme Ct.) 
{ 700,691. 


Ruts Formed on Icy Road.—Plaintiff and defendant were 
traveling on a highway that was icy and on which ruts had 


been formed due to snow conditions, Plaintiff had pulled 


to the side and stopped, but defendant’s car remained in 


the ruts. He claimed that he couldn’t maneuver his car 
out of them and that the collision was _ unavoidable. 
Judgment was rendered for plaintiff. (Palmer v. Riek, 
Mont. Supreme Ct.) q 700,692. 


Motorcyclist Injured—Where plaintiff rode on motorcycle 
along with the owner thereof and in violation of a statute 
regulating the operation of motorcycles, such action was 
found to have been the proximate cause of the collision 
wherein plaintiff was injured and recovery is denied. 
(Schubkegel v. Dunn, Calif. Dist. Ct. App., 2nd Dist.)... 
{ 700,681. 


Pedestrian Injured at Intersection Crossing.—Plaintiff sus- 
tained injuries while walking across a street at an inter- 
section while the traffic light was changing. His vision 
was obscured by a case of beer carried on his shoulder; 
and while he entered the street on the green light, and 
notwithstanding the fact that, on a change of light, one 
car permitted him to pass before proceeding, he was under 
a duty to see if another car might be approaching. (De 
Jager v. Vandenberg, Mich. Supreme Ct.)... 700,633. 


Directed Verdict.——Motions for directed verdict or new trial 
are denied where jury’s findings in regard to negligence 
of parties involved in litigation are not contrary to the 
evidence. (Sampson v. Channell, Exe’x., U. S. Dist. Ct. 
Mass.). . . J 700,686. 


Curve in Highway.—Plaintiff was riding as a guest in de- 
fendant’s car which, after rounding a curve in the road 
suddenly left the highway and rolled against an embank- 
ment. Plaintiff did not establish recklessness on the part 
of the driver and may not recover for her injuries. 
(Crabb, Adm’r v. Shanks, lowa Supreme Ct.)...{ 700,694. 


Pedestrian on Wrong Side of Road.—Deceased was held 
to have been contributorily negligent in walking on side 
of highway other than that prescribed by statute. There 
was no showing that the driver of the truck which hit 
deceased saw or should have seen him in time to avoid 
the accident. Verdict for defendant is affirmed. (Rey- 
nolds, Adm’r v. Aller, Iowa Supreme Ct.) . . .§ 700,693. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE 


Rent-A-Car Damaged.—Liability for damages to a rented car 
may be enforced against a person signing a blanket agree 
ment covering successive rentals where the contract makes 
the renter liable. It is immaterial that only the renter’s 
daughter signs a “trip slip” and that her authority was not 
in writing where the car was taken with the consent and 
knowledge of the renter. (The U-Drive-It Co. v. Archer, 
Ky. Ct. of App.). ..§ 700,709. 


Service in Federal Courts.—Where owner and operator of car 
causing injury in New York were citizens and residents of 
West Virginia, service on the New York Secretary of State 
was proper. Upon refusal of notice by registered mail, 
personal service through United States marshal was proper. 
(Clancy v. Balacier, U. S. Dist. Ct., S. Dist. N. Y.).. .§ 700,710. 


Third-Party Practice in Federal District Courts.—Driver of 
car sued for injuries sustained in collision may implead 
driver of car in which plaintiff was riding as third-party 
defendant. (Bossard v. McGwinn, U. S. Dist. Ct., W. Dist. 
Pa.).. .§ 700,708. 


Exclusion of Evidence.—It was reversible error not to permit 
a question as to whether defendant’s employee said she was 
out collecting for her employers, as it was a material ques- 
tion and would have made a jury question. (Craft v. 
Koonce, Ala. Sup. Ct.)...§ 700,705. 


Sufficiency of Evidence to Sustain New Trial.—Although the 
evidence is in sharp conflict, yet the decision of the trial 
judge cannot be successfully attacked on motion for a new 
trial, unless, after allowing all reasonable presumptions of 
its correctness, the preponderance of evidence against the 
verdict is so decided as to clearly convince the court that 
it is wrong and unjust. (Barber v. Upon, Ala. Sup. Ct.) 

q 700,707. 


Declaratory Judgment Denied.—A finding of fact was had to 
the effect that one of two brothers peddling a paper route 
was not the employee of the other, and that therefore the 
non-employee brother was covered by the provisions of a 
public liability policy. (Maryland Casualty Co. v. Hartman, 
U. S. Dist. Ct., West. Dist. of Pa.).. 700,704. 


Conflicting Evidence—Where the testimony of the plaintiff 
and defendant showed that the collision was caused by the 
other’s driving on the wrong side of the road, it was im- 
proper to dismiss the complaint as the issues of fact pre- 
sented should have been submitted to the jury. (Rosenberg 
v. H. L. & F. McBride, Inc., N. Y. App. Div.). ..9 700,697. 


Change of Venue.—The right of a defendant to have a case 
tried against him in the county in which he resides is a 
substantial right, and the party asserting the right to main- 
tain an action in a different county should at least balance 
the testimony showing such right. (IWVhite v. Nichols, S. C. 


Supreme Ct.).. .{ 700,706. 


continued 


Recklessness—Consent to Use Car.—In an action by a guest 
to recover for injuries sustained when the car in which he 
rode collided head-on with a vehicle coming from the other 
direction, it was shown that the driver of the car had 
approached the intersection at a rapid rate of speed and on 
the wrong side of the street. Questions as to recklessness 
and consent to the use of the car were held to be for the 
jury. (Allbaugh v. Ashby et al., Ia. Supreme Ct.) 

§ 700,695. 


Intersection Collision.—Where the plaintifi’s testimony showed 
that he had a clear and unobstructed view at the intersection 
where his car collided with the defendants’ truck, he was 
guilty of contributory negligence as a matter of law. (An- 
derson v. Huntwork, et al., S. D. Supreme Ct.).. J 700,698. 


Pedestrian Crossing Highway.—Plaintiff was injured when he 
was struck by defendant’s car as he attempted to cross the 
highway. The jury accepted his story that he had just 
stepped onto the main section of the road and that defend- 
ant drove his car on the wrong side of the road and thereby 
ran into plaintiff. Judgment for plaintiff is affirmed. (David- 
son v. Ratliffe, Ky. Ct. App.). . . | 700,696. 


Skidding.—Refusal of the trial court to permit the defendant 
to testify as to the skidding of his car on the slippery pave- 
ment, and its cause, was prejudicial error. (Nagel v. Paige, 
N. Y. App. Div.).. .] 700,699, 


City’s Liability for Improper Parking.—Damages resulting 
from the collision of an automobile with a parked truck on 
a city street cannot be recovered from the city where there 
was no ordinance regulating the parking of vehicles, and 
where there was no evidence that the truck in question was 
negligently parked. (Miller's Admn. v. City of Pineville, 
Ky. Ct. of Appeals)... 700,703. 


Service of Capias.—The Pennsylvania Motor Vehicle Code 
does not authorize the arrest of a defendant in one county 
on a capias ad respondendum issued in another county. 
Such an arrest is without legal justification, and the defend- 
ant is properly dischargeable on common bail. (Null v. 
Staiger, Pa. Supreme Ct.). . .§ 700,702. 


Truck Parked Without Lights.—To charge a jury that, if there 
was room for the plaintiff's car to pass a parked truck, it 
would not make any difference whether the truck was lighted 
or unlighted, was, in effect, to remove the absence of a 
rear light as a factor upon which a finding of negligence 
might be predicated, and was error. (Rutledge v. City of 
New York, N. Y. App. Div.).. .§ 700,700. 


Fraud of Agent.—An insurer was absolved of liability where 
the evidence showed that its agent was guilty of colluding 
with the insured, in antedating the premium receipt, and 
withholding from the insurer notice of the accident. (Lewts 


v. Bertero, Wash. Supreme Ct.)... 700,701. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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